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Respondent asserts that his due process rights were violated because he was
ordered, without a hearing, to undergo a psychiatric examination with a doctor who had
an alleged conflict of interest.

As noted above, Respondent was ordered to submit to a psychiatric evaluation by
a physician designated by the ALJ. Respondent filed a motion in opposition to the ALJ’s
order, comprised of 67 pages of largely indecipherable arguments with an additional 100
pages of attachments. Citing 33 C.F.R. § 20.309(a), the ALJ denied the motion, leaving
the order for psychiatric evaluation intact. Respondent refused to submit to the
examination. [Tr. at 12-13, 797-798]

Respondent maintains that an evidentiary “due process hearing” should have been
held to determine whether there was a need for psychiatric examination.
[RESPONDENT’S NOTICE; AND MOTION IN OPPOSITION TO “ORDER
DIRECTING PSYCHIATRIC EXAMINIATION” at 14-15; Prehearing Conference
Transcript at 101-102] Additionally, he claims that because the designated psychiatrist
personally called him to schedule an appointment, he was somehow “conflicted.” [Tr. at
12-13, 797-798]

33 C.F.R. § 20.1313 states in relevant part:

In any proceeding in which the physical or mental condition of the

respondent is relevant, the ALJ may order him or her to undergo a medical

examination. Any examination ordered by the ALJ is conducted, at

Federal expense, by a physician designated by the ALJ. If the respondent

fails or refuses to undergo any such examination, the failure or refusal

receives due weight and may be sufficient for the ALJ to infer that the

results would have been adverse to the respondent.

The central issue presented in Respondent’s case was whether Respondent was medically

competent to hold a merchant mariner credential. As such, Respondent’s mental
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condition was relevant. Moreover, the applicable regulations do not require any type of
“evidentiary” or “due process” hearing before the ALJ may require a Respondent to
submit to a medical evaluation of any kind.

The notion that a designated examining physician who personally calls the
Respondent to schedule an interview is de facto “conflicted” and should therefore be
disqualified is an issue of first impression in these proceedings. However, I can find no
reason to conclude that such an act would render a medical professional incapable of
forming an unbiased medical opinion. Moreover, the record is devoid of any facts to
support such an assertion in this case. Accordingly, Respondent’s argument that he was
* justified in refusing to submit to the psychiatric examination is not persuasive and, as
such, the ALJ did not err in ordering Respondent to undergo a medical examination in
this case.

X

Whether Respondent had/has a right to privacy and privilege with respect to
medical/personal records pertaining to his medical condition

Respondent has repeatedly claimed that his medical records are privileged and
cannot be used against him in this proceeding.

The physician-patient privilege does not exist between a physician and a
respondent for the purposes of S&R proceedings. 46 C.F.R. § 5.67. Moreover, there is
nothing in the record indicating that records were improperly obtained. Accordingly,

Respondent’s claims on this issue are without merit.

XL

Whether there was excessive delay of the proceedings as a whole
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Respondent has often made note of the excessive duration of these proceedings
(approaching ten years), but does not articulate an actual issue for appeal. It seems that
Respondent is alleging that the Coast Guard has intentionally drawn out the S&R process
in his case, resulting in some harm or hardship to Respondent. There is no doubt that the
process of considering the Coast Guard’s claims with respect to Respondent has been a
lengthy one.

Excessive and unexplained delay in the proceedings may be grounds for reversal.

Appeal Decision 2064 (WOOD). However, delay, in and of itself, is not per se grounds

for reversal. Appeal Decision 1972 (SIBLEY). Before making a determination of

excessive delay, a review of the record is necessary to determine the cause of the delay,
and whether there was any resulting unfair prejudice to the holder of the credential. Id.

The two incidents that gave rise to the claim of medical incompetence at issue
here occurred aboard the vessels M/V MAUI and M/V PRESIDENT JACKSON on June
11, 2001, and January 5, 2002, respectively. The record shows that the Coast Guard
issued a Complaint to Respondent on March 6, 2003, approximately 15 months after the
second incident occurred.

The time limitations for the Coast Guard to provide service of a Complaint related
to an act of incompetence “shall be within five years after commission of the offense
alleged therein.” 46 C.F.R. § 5.55. Nonetheless, merely filing a complaint within the
applicable statute of limitations is not, itself, controlling and the due process clause of the
Fifth Amendment to the U.S. Constitution requires a balancing of the reasonableness of a
delay against any resultant prejudice. See U.S. v. Jackson, 504 F. 2d 337, 339 (8th Cir.

1974).
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In the instant case, it is evident that significant investigation was necessary to
determine whether issuance of a complaint was justified. The investigation involved
contacting various parties and reviewing a significant amount of documentation. During
this time, Respondent still held his merchant mariner license and dould obtain
employment. Respondent has failed to make any showing that this delay was
unreasonable. Accordingly, I find no excessive delay with respect to the time that it took
the Coast Guard to issue a Complaint to Respondent.

The time between the original two incidents and the filing of the Complaint,
however, accounts for less than two years of the overall time up to the ALJ’s D&O on
November 13, 2008, making a review of the duration of proceedings following the filing
of the Complaint justified. [Tr. at 60-679, 202-258; Coast Guard Ex. 3,4] A careful
review of the docket and the pleadings contained therein makes it evident that
Respondent, himself, is the primary cause for the subsequent prolongation of the

proceedings before the ALJ.

As noted above, prior to the remand, the record contained 179 filings, 67 of which
were filed by Respondent and most of the remainder were required responses to
Respondent’s pleadings. Following the remand, 73 additional filings were added to the
record, again, the bulk of which were either filed by Respondent, or required responses
thereto. In short, the vast majority of the filings were either generated by Respondent or
filed by the Coast Guard or the ALJ in response. The record further indicates that
Respondent often requested continuances, both by motion and during the hearings,
claiming that he needed more time to consider the claims against him and the Coast

Guard’s exhibits.
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Many of Respondent’s filings were lengthy, numbering in the hundreds of pages,
did not conform to the motion practice of 33 C.F.R § 20.309, and were often ambiguous
and/or frivolous. Nonetheless, their submission necessitated consideration by the Coast
Guard for response and, thereafter, by the ALJ prior to rendering a decision. The record
further indicates that Respondent requested additional “evidentiary hearings” during
these proceedings.

I do not suggest that Respondent does not have a right to put forth a
comprehensive defense on his behalf during all stages of the proceedings. However, it
belies Respondent’s claims of harmful delay when his own actions significantly
contributed to delays associated with these proceedings.

In any event, Respondent has not demonstrated how he has been unfairly
prejudiced by the “delay.” Nor has he made any showing that any particular “delay” was
unreasonable. Furthermore, the record does not contain any evidence to support a
conclusion that the “delay” that occurred in this case had a negative effect (or any effect)
on locating witnesses or their ability to testify. Nor is there any indication that the
“delay” substantially altered any witnesses’ ability to recall facts or events. See,

generally Appeal Decisions 2064 (WOOD). Accordingly, Respondents assertions

regarding “delay” are not persuasive.
XIL

Whether the Coast Guard carried its burden of proof

A final issue, not fully articulated by Respondent, centers on whether the Coast

Guard successfully carried its burden to prove that Respondent is medically incompetent.

26



SHINE 288 9

In these proceedings, the Coast Guard bears the burden of proving its case by a
preponderance of the evidence. 33 C.F.R. §§ 20.701-702. In the instant case, the ALJ
had to decide whether the Coast Guard proved that Respondent is medically incompetent,

necessitating revocation of his merchant mariner credential. Appeal Decision 2181

(BURKE). As noted at the onset of this opinion, I will not disturb the ALJ’s findings
absent a determination that they are arbitrary, capricious, clearly erroneous, or based on
inherently incredible evidence.

I will not recount the Coast Guard’s case in chief here. I will consider whether
the findings in the ALJ’s D&O are supported by reliable, probative, and substantial
evidence. The Coast Guard’s first two witnesses established that Respondent’s actions
on board vessels in which he was employed were of such a nature that they detrimentally
affected the safety of those vessels. The Coast Guard’s exhibits, including medical
documents prepared by Respondent in support of his claims of disability to his union,
employers and the State of California, and other documents prepared by various health
care officials and doctors, established that Respondent continues to suffer from a mental
illness and will not seek treatment. Respondent’s further refusal to submit to a
psychiatric examination adds weight to this determination. Testimony of the Chief of the
Coast Guard’s Medical Evaluations Branch at the National Maritime Center established
that medical/mental impairments such as those suffered by Respondent would result in an
unsafe/unseaworthy condition should he continue to serve under his credentials aboard a
merchant vessel.

Respondent failed to impeach any of the Coast Guard witnesses. He did not

contradict the wealth of documentation attesting to the extent of his mental illness. He
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failed to provide any affirmative defense or establish any reason to doubt the Coast
Guard’s evidence. Therefore, the ALJ’s findings of fact were supported by substantial
evidence and will not be disturbed.
CONCLUSION

The findings of the ALJ had a legally sufficient basis. As has been discussed
herein, the ALJ’s decision was not arbitrary, capricious, or clearly erroneous.
Competent, substantial, reliable, and probative evidence existed to support the findings of
the ALJ. Therefore, Respondent’s bases of appeal, such that can be identified, are not

persuasive and are without merit.

ORDER

The order of the ALJ, dated on November 13, 2008, at New York, New York, is

AFFIRMED.
Buce- Ditans VAN Usce
Yiee, ¢ MM S 807010
Signed at Washington, D.C. this__ day of , 2010.
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